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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

129  CFR  Part  16051 

Proposed  Guidelines  on  Discrimination 
Eiecause  of  Religion 

agency:  Equal  Employment  Opportunity 
Commission. 

action:  Proposed  Guidelines. 

summary:  The  Equal  Employment 
Opportunity  Commission  is  proposing  a 
revision  of  its  Guidelines  on 
Discrim.ination  Because  of  Religion.  We 
are  taking  this  action  in  response  to  the 
public  confusion  concerning  the  duty  of 
employers  and  labor  organizations  to 
provide  reasonable  accommodation  for 
the  religious  practices  of  employees  or 
prospective  employees.  If  adopted,  these 
Guidelines  will  clarify  this  duty  and 
thereby  prevent  an  employee  or 
prospective  employee  from  being 
discriminated  against  and  unnecessarily 
penalized  because  of  his  or  her  religious 
practices. 

DATES:  Comments  must  be  received  on 
or  before  December  13. 1979. 

ADDRESSES:  Address  all  comments  to: 
Marie  D.  Wilson,  Executive  Officer, 
Executive  Secretariat,  Equal 
Employment  Opportunity  Commission, 
2401  E  Street  NW.,  Washington,  D.C. 
20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  D.  Dorsey,  Director,  Office  of 
Policy  Implementation,  Room  4002, 
EEOC.  2401  E  Street  NW.,  Washington, 
D.C.  20506,  (202)  634-7060. 
SUPPLEMENTARY  INFORMATION: 

Section  701(j)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended  creates 
an  obligation  to  provide  reasonable 
accommodation  for  the  religious 
practices  of  an  employee  or  prospective 
employee,  unless  to  do  so  would  create 
an  undue  hardship.  In  1977,  the  Supreme 
Court  rendered  its  decision  in  Trans 
World  Airlines,  Inc.  v.  Hardison.  432 
U.S.  63  |1977).  The  Court’s  interpretation 
of  an  undue  hardship  led  to  much 
confusion  in  the  employment  sector.  It 
left  employers,  employees  and  labor 
organizations  unclear  as  to  the  extent  of 
the  statutory  duty  under  Title  VII  to 
provide  reasonable  accommodation  for 
the  religious  practices  of  an  employee  or 
prospective  employee.  The  Commission 
held  public  informational  hearings  on 
this  issue  in  April  and  May  of  1978  in 
New  York  City,  Los  Angeles  and 
Milwaukee.  To  allow  interested  persons 
an  opportunity  to  participate  in  all 
stages  of  its  rulemaking  process  and  in 
compliance  with  Executive  Order  12044, 
Improving  Government  Regulations  (43 


FR  12661,  March  24. 1978).  the 
Commission  published  its  intent  to 
review  its  current  Guidelines  on 
Discrimination  Because  of  Religion  (44 
FR  6200,  January  31, 1979).  The  purpose 
of  this  review  was  to  determine  if  any 
changes  in  the  Guidelines  were  needed 
based  on  the  information  obtained  from 
the  Commission’s  informational 
hearings. 

After  this  information  was  studied, 
the  Commission  considered  several 
alternatives  among  which  were:  (1)  The 
Commission  could  seek  new  legislation: 

(2)  the  Commission  could  publish  the 
transcript  of  the  hearings  and  then 
employers  could  develop  solutions  from 
the  information  obtained  at  the  hearings; 

(3)  the  Commission  could  rely  on  its 
existing  Guidelines;  (4)  the  Commission 
could  revise  its  Guidelines  or;  (5)  the 
Commission  could  revise  its  Guidelines 
and  publish  the  transcript  of  the 
hearings. 

The  last  alternative  was  selected 
because  the  hearings  established  that 
many  people  desired  clarification  of  the 
Guidelines  and  that  many  employers 
had  developed  alternative  employment 
practices  for  accommodating  the 
religious  practices  of  employees  and 
prospective  employees  which  could  be 
of  use  generally.  A  transcript  of  the 
hearings  will  be  available  for  purchase 
after  October  15, 1979. 

One  issue  repeatedly  raised  during  the 
hearings  concerned  the  use  of  pre¬ 
selection  inquiries  into  an  applicant’s 
availability  to  work  during  an 
employer’s  scheduled  hours.  Many 
employers — especially  employers  who 
operate  on  shifts  or  7  days  a  week — ask 
applicants  if  they  are  available  to  work 
all  of  the  scheduled  working  hours  even 
though  the  applicant  would  only  be 
working  some  of  those  hours.  The 
employer  then  often  excludes  any 
applicants  who  are  not  available  at  all 
the  specified  times.  This  procedure 
prevents  many  applicants,  who  are  not 
available  at  all  times  because  of  their 
religious  practices,  from  being  employed 
even  before  the  employer  determines 
whether  or  not  it  could  accommodate 
the  applicant  without  an  undue  hardship 
to  its  business.  The  Commission  has 
developed  one  solution  to  this  problem 
(at  footnote  10)  which  would  enable  the 
employer  to  determine  the  majority  of 
hours  when  all  the  applicants  would  be 
available,  while  deferring  until  after  the 
position  is  offered  determination  of  the 
times  when  individuals  cannot  be 
available  because  of  religious  practices. 
The  Commission  asks  the  public  to 
comment  on  this  solution  and  to  suggest 
other  alternatives. 

These  Guidelines  are  a  significant 
regulation  under  Executive  Order  12044. 


Their  purpose  is  to  clarify  the 
Commission’s  current  Guidelines  on 
Discrimination  Because  of  Religion. 
There  are  no  regulatory  burdens  or 
recordkeeping  requirements  necessary 
for  compliance  with  the  Guidelines.  The 
Commission  has  determined  that  they 
would  not  have  a  major  economic 
impact  on  the  economy  and  that  a 
regulatory  analysis  is  not  necessary. 

In  compliance  with  Executive  Order 
12067  (43  FR  28967,  July  5. 1978),  the 
Commission  has  consulted  during  the 
drafting  stage  with  representatives  of 
the  Department  of  Justice.  Department 
of  Labor,  Department  of  Treasury  and 
the  Office  of  Personnel  Managment.  As 
a  result  of  this  coordination  and 
cooperation,  the  Commission  and  the 
above  agencies  have  developed  these 
proposed  Guidelines.  At  the  end  of  the 
90  day  comment  period,  the  Commission 
will  continue  to  consult  with  these 
agencies  on  issues  raised  through  the 
public  comment  process.  The 
Commission  and  these  agencies  will 
then  issue  final  Guidelines.  Each  agency 
may  decide  if  additional  provisions  are 
necessary  under  its  specific  statutory 
authority. 

Signed  at  Washington  this  11th  day  of 
September  1979. 

For  the  Commission. 

Eleanor  Holmes  Norton. 

Chair. 

Accordingly,  it  is  proposed  to  amend 
29  CFR  Chapter  XIV  by  revising  Part 
1605  to  read  as  follows: 

PART  1605— GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF 
RELIGION 

Sec. 

1605.1  "Religious”  nature  of  a  practice  or 
belief. 

1605.2  Reasonable  accommodation  without 
undue  hardship  as  required  by  section 
701(1)  of  Title  VII  of  the  Civil  Rights  Act 
of  1964. 

Appendix  A  to  §  1605.2  Background 
information. 

Authority:  Sec.  713(a),  78  Stat.  265;  42 
U.S.C.  2000e-12. 

§  1605.1  “Religious”  nature  of  a  practice  ' 
or  belief. 

In  most  cases  whether  or  not  a 
practice  or  belief  is  religious  is  not  at 
.  issue.  However,  in  those  cases  in  which 
the  issue  does  exist,  the  Commission 
will  define  religious  practices  to  include 
moral  or  ethical  beliefs  as  to  what  is 
right  and  wrong  which  are  sincerely 
held  with  the  strength  of  traditional 
religious  views.  This  standard  was 


'The  word  "practice”  as  used  in  these  guidelines 
means  "observance  and  practice,  as  well  as  belier*. 
as  stated  in  section  701(ji.  42  U.S.C.  2000e(i). 
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developed  in  United  States  v.  Seeger, 

380  U.S.  163  (1965)  and  Welsh  v.  United 
States.  398  U.S.  333  (1970).  The 
Commission  has  consistently  applied 
this  standard  in  its  decisions.®  The  fact 
that  no  religious  group  espouses  such 
beliefs  or  the  fact  that  the  religious 
group  to  which  the  individual  professes 
to  belong  may  not  accept  such  belief 
will  not  determine  whether  the  belief  is 
a  religious  belief  of  the  employee  or 
prospective  employee. 

§  1605.2  Reasonable  accommodation 
without  undue  hardship  as  required  by 
section  701(J)  of  title  VII  of  the  Civil  Rights 
Act  of  1964.® 

(a)  Purpose  of  This  Section.  This 
section  clarifies  the  obligation  imposed 
by  Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  (sections  701(j),  703 
and  717)  to  accommodate  the  religious 
practices  of  employees  and  prospective 
employees.  This  section  does  not 
address  other  obligations  under  Title  VII 
not  to  discriminate  on  grounds  of 
religion,  nor  other  provisions  of  Title 
VII.  ^  The  legal  principles  which  have 
been  developed  with  respect  to  other 
aspects  of  discrimination  prohibited  by 
Title  VII  on  the  bases  of  race,  color,  sex, 
and  national  origin  also  apply  to 
religious  discrimination  in  all 
circumstances  other  than  where  an 
accommodation  is  required. 

(b)  Duty  to  Accommodate.  (1)  Section 
701(j)  makes  it  an  unlawful  employment 
practice  under  §  703(a)(1)  for  an 
employer  to  fail  to  reasonably 
accommodate  the  religious  practices 
and  beliefs  of  an  employee  or 
prospective  employee,  unless  the 
employer  demonstrates  that 
accommodation  would  result  in  undue 
hardship  on  the  conduct  of  its  business.^ 
Section  701(j)  in  conjunction  with 

§  703(c),  imposes  an  obligation  on  a 
labor  organization  to  reasonably 
accommodate  the  religious  practices  • 
and  beliefs  of  an  employee  or 
prospective  employee,  unless  the  labor 
organization  demonstrates  that 


*See  CD  76-104  (1976).  CCH  ^  6500;  CD  71-2620 
(1971).  CCH  I  6283;  CD  71-779  (1970).  CCH  1  6180. 

’Section  701(j).  42  U.S.C.  2000e(j)  states;  “Tlie 
term  ‘religion'  includes  all  aspects  of  religious 
observance  and  practice,  as  well  as  belief,  unless  an 
employer  demonstrates  that  he  is  unable  to 
reasonably  accommodate  an  employee's  or 
prospective  employee's  religious  observance  or 
practice  without  undue  hardship  on  the  conduct  of 
the  employer's  business.” 

’This  section  is  not  intended  to  limit  any 
additional  obligations  to  accommodate  religious 
practices  which  may  exist  pursuant  to  constitutonal, 
statutory  or  executive  order  provisions  such  as  E.O. 
11246;  neither  is  it  intended  to  provide  guidance  for 
statutes  which  require  accommodation  on  bases 
other  than  religion  such  as  S  503  of  the 
Rehabilitation  Act  of  1973. 

‘See  Trans  World  Airlines.  Inc.  v.  Hardison,  432 
U.S.  63.  74  (1977). 


accommodation  would  result  in  undue 
hardship.® 

(2)  After  an  employee  or  prospective 
employee  notifies  the  employer  or  labor 
organization  of  his  or  her  need  for  a 
religious  accommodation,  the  employer 
or  labor  organization  has  an  obligation 
to  explore  all  possible  methods  of 
reasonable  accommodation.  A  refusal  to 
accommodate  is  justified  only  when  an 
employer  or  labor  organization  can 
demonstrate  that  an  undue  hardship 
would  in  fact  result  from  each 
alternative.  A  mere  assumption  that 
many  more  people,  with  the  same 
beliefs  as  the  person  being 
accommodated,  may  also  need 
accommodation  is  not  evidence  of 
undue  hardship. 

(c)  Alternatives  for  Accommodating 
.  Religious  Practices.  (1)  Employees  and 
prospective  employees  most  frequently 
request  an  accommodation  because 
their  religious  practices  conflict  with 
their  work  schedules.  The  following 
subsections  are  some  means  of 
accommodating  the  conflict  between 
work  schedules  and  religious  practices 
which  the  Commission  believes  that 
employers  and  labor  organizations  must 
explore  as  part  of  the  obligation  to 
accommodate.  These  are  not  intended  to 
be  all-inclusive.  There  are  often  other 
alternatives  which  would  reasonably 
accommodate  an  individual’s  religious 
practices  when  they  conflict  with  a 
work  schedule.  There  are  also 
employment  practices  besides  work 
scheduling  which  may  conflict  with 
religious  practices  and  cause  an 
individual  to  request  an 
accommodation.  See,  for  example,  the 
Commission’s  finding  number  (3)  from 
its  Hearings  on  Religious  Discrimination, 
in  Appendix  A  to  §  1605.2.  The 
principles  expressed  in  these  guidelines 
apply  as  well  to  such  requests  for 
accommodation. 

(2)  Some  alternatives  for 
accommodating  an  individual’s  religious 
practices  could,  to  various  degrees, 
disadvantage  the  individual  in  terms  of 
wages,  desirability  of  position,  or  career 
opportunities.  The  obligation  to  provide 
equal  employment  opportunity  to  the 
extent  possible,  irrespective  of  religious 
beliefs,  requires  that  employers  and 
labor  organizations  adopt  the 


‘Section  1605.2  is  primarily  directed  to 
obligations  of  employers  or  labor  organizations, 
which  are  the  entities  covered  by  Title  VII  that  will 
most  often  be  required  to  make  an  accommodation. 
However,  the  principles  of  §  1605.2  also  apply  when 
an  accommodation  can  be  required  of  other  entities 
covered  by  Title  Vll,  such  as  an  employment  agency 
(§  703(b))  or  a  joint  labor-management  committee 
controlling  apprenticeship  or  other  training  or 
retraining  (|  703(d)).  See.  for  example,  §  1605.2(e)(1) 
‘‘Scheduling  of  Tests  or  Other  Selection 
Procedures." 


alternative  which  least  disadvantages 
the  individual  requiring  the 
accommodation. 

(i)  Voluntary  Substitutes.  Reasonable 
accommodation  without  undue  hardship 
is  possible  where  a  satisfactory 
voluntary  substitute  is  available.  In  a 
number  of  cases,  the  securing  of  a 
substitute  has  been  left  entirely  up  to 
the  individual  seeking  the 
accommodation.  The  Commission 
believes  that  the  obligation  to 
accommodate  requires  that  employers 
and  labor  organizations  do  everything 
possible  to  facilitate  the  securing  of  a 
satisfactory  voluntary  substitute.  Some 
means  of  doing  this  which  would  not 
involve  substantial  cost  are:  to  publicize 
policies  regarding  accommodation  and 
substitution;  to  promote  an  atmosphere 
in  which  such  substitutions  are 
favorably  regarded;  to  provide  a  central 
file,  bulletin  board  or  other  means  for 
matching  voluntary  substitutes  with 
positions  for  which  substitutes  are 
needed. 

(ii)  Flexible  Scheduling.  One  means  of 
providing  reasonable  accommodation 
for  the  religious  practices  of  employees 
or  prospective  employees  which 
employers  and  labor  organizations  must 
explore  is  the  creation  of  a  flexible  work 
schedule.  The  following  list  is  an 
example  of  areas  in  which  flexibility 
might  be  introduced:  Flexible  arrival 
and  departure  times;  floating  or  optional 
holidays;  flexible  work  breaks;  use  of 
lunch  time  in  exchange  for  early 
departure;  staggered  work  hours;  and 
permitting  an  employee  to  make  up  time 
lost  due  to  the  observance  of  religious 
practices.® 

(iii)  Lateral  Transfer  and  Change  of 
Job  Assignments^.  When  an  employee 
cannot  be  accommodated  either  as  to 
his  or  her  entire  job  or  an  assignment 
within  the  job,  employers  and  labor 
organizations  must  consider  whether  or 
not  it  is  possible  to  change  the  job 
assignment  to  give  the  employee  a 
lateral  transfer. 

(iv)  Payment  of  Dues  to  a  Labor 
Organization.  Some  collective 
bargaining  agreements  include  a 
provision  that  each  employee  must  join 
the  labor  organization  or  pay  the  labor 
organization  a  sum  equivalent  to  dues. 
When  an  employee’s  religious  practices 
do  not  permit  compliance  with  such  a  - 
provision,  the  labor  organization  must 
accommodate  the  employee  by 
permitting  him  or  her  to  donate  a  sum 
equivalent  to  dues  to  a  charitable 


’On  September  29, 1978,  Congress  enacted  such  a 
provision  for  the  accommodation  of  Federal 
employees’  religious  practices.  See  Public  Law  96- 
390,  5  U.S.C.  5550a  ‘‘Compensatory  Time  Off  for 
Religious  Observances.” 
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organization  other  than  one  associated 
with  the  employee's  religion.® 

(d)  Undue  Hardship —  (1)  Cost.  In  the 
Hardison  decision,  the  Court  indicated 
that  it  would  be  an  undue  hardship  on 
an  employer  if  it  is  forced  to  bear  “more 
than  a  de  minimis  cost"  in  order  to 
accommodate  an  employee’s  need  to  be 
absent  from  his  or  her  scheduled  duty 
hours.  432  U.S.  at  84.  Interpretation  of 
"more  than  a  de  minimis  cost”  has  to 
be  made  on  a  case  by  case  basis  with 
due  regard  given  to  the  identifiable  cost 
in  relation  to  the  size  and  operating  cost 
of  the  employer,  and  the  number  of 
individuals  who  will  in  fact  need  a 
particular  accommodation.  In  general, 
the  Commission  interprets  this  phrase  as 
it  was  used  in  the  Hardison  decision  to 
mean  that  costs  similar  to  the  regular 
payment  of  premium  wages  of 
substitutes,  which  was  at  issue  in 
Hardison,  would  constitute  undue 
hardship.  However,  the  infrequent 
payment  of  premium  wages  for  a 
substitute  or  the  payment  of  premium 
wages  while  a  more  permanent 
accommodation  is  being  sought  are 
costs  which  an  employer  can  be 
required  to  bear  as  a  means  of  providing 
a  reasonable  accommodation.  In  most 
circumstances  an  employer  can  also  be 
required  to  pay  administrative  costs 
necessary  for  providing  the 
accommodation,  such  as  those  costs 
involved  in  rearranging  schedules  and 
recording  substitutions  for  payroll 
purposes. 

(2)  Seniority  Rights,  the  Hardison 
decision  also  indicated  that  it  would  be 
undue  hardship  to  require  a  variance 
from  a  seniority  system  in  order  to 
accommodate  an  employee's  religious 
practices  when  doing  so  would  deny 
another  employee  his  or  her  shift 
preference  guaranteed  by  that  system. 
432  U.S.  at  80.  The  Commission  believes 
that  arrangements  for  voluntary 
substitutes  (see  paragraph  (c)(1)  of  this 
section  do  not  interfere  with  legitimate 
expectations  founded  on  a  seniority 
system. 

(e)  Selection  Practices. —  (1) 
Scheduling  of  Tests  or  Other  Selection 
Procedures 

When  a  test  or  other  selection 
procedure  is  scheduled  at  a  time  when 
an  employee  or  prospective  employee 
cannot  attend  because  of  his  or  her 
religious  practices,  the  user  of  the  test 
should  be  aware  that  the  principles 
enunciated  in  these  guidelines  apply  and 
that  it  has  an  obligation  to 
accommodate  such  employee  or 


*  Intn '  /Iss  'n  of  Machinist  and  Aerospace 
Workers  v.  Anderson.  F.  2d  397  (9th  Cir.  1978);  cert 
denied - U.S. - ,  47  L.W.  3738  (June  5. 1979). 


prospective  employee  unless  undue 
hardship  would  result. 

(2)  Inquiries  Which  Determine  An 
Applicant’s  Availability  to  Work  During 
An  Employer’s  Scheduled  Working 
Hours,  (i)  The  duty  to  accommodate 
pertains  to  prospective  employees  as 
well  as  current  employees. 

Consequently,  an  employer  may  not 
permit  an  applicant’s  need  for  a 
religious  accommodation  to  affect  in  any 
way  its  decision  whether  to  hire  the 
applicant  unless  it  can  demonstrate  that 
it  cannot  reasonably  accommodate  the 
applicant’s  religious  practices  without 
undue  hardship.  When  an  employer 
inquires  into  an  applicant’s  availability 
to  work  during  its  scheduled  working 
hours  prior  to  making  a  decision 
whether  to  hire  the  applicant,  there  is  a 
danger  that  the  employer  will  deny  the 
position  to  an  applicant  requiring  an 
accommodation  in  order  to  avoid  having 
to  make  any  effort  to  accommodate  the 
applicant,  even  though  an 
accommodation  without  undue  hardship 
is  possible.  There  is  also  a  danger  that 
many  selecting  officials  will  not  be  able 
to  objectively  evaluate  an  applicant 
when  they  know  the  applicant  will 
require  an  accommodation,  especially 
when  the  official  is  selecting  from 
among  similarly  qualified  applicants. 
When  the  need  for  an  accommodation 
affects  a  decision  to  reject  an  applicant, 
the  applicant  will  usually  be  unaware  of 
this  fact;  even  if  the  applicant  suspects 
that  the  rejection  was  based  on  the  need 
for  a  religious  accommodation,  the 
applicant  will  find  it  difficult  to  prove. 
Awareness  of  employer  attitudes 
toward  accommodation,  and  of  the 
difficulty  of  challenging  a  rejection 
because  of  a  need  for  an 
accommodation,  discourages  applicants 
from  applying  to  employers  who  make 
pre-selection  inquiries  into  availability.® 
(ii)  Therefore,  because  pre-selection 
inquiries  concerning  availability  have 
the  effect  of  excluding  persons  of  certain 
religious  beliefs,  an  employer  must 
justify  such  inquiries  by  business 
necessity.  Employers  who  believe  they 
have  a  legitimate  interest  in  knowing  the 
availability  of  their  applicants  prior  to 
selection  must  consider  procedures 
which  would  serve  this  interest  without 
excluding  persons  whose  religious 
practices  need  accommodation.*® 


*  Evidence  of  these  problems  was  submitted 
through  oral  and  written  testimony  at  the 
Commission's  Hearings  on  Religious  Discrimination. 

'"An  example  of  such  a  procedure  is  for  the 
employer  to  initially  ask  a  question  such  as:  “Apart 
from  absences  for  religious  observances  will  you  be 
available  for  work  at  the  following  times?"  Then, 
after  a  position  is  offered,  the  employer  can  inquire 
into  the  need  for  a  religious  accommodation  and 
determine,  according  to  the  principles  of  these 
Guidelines,  whether  an  accommodation  is  possible. 


(iii)  The  Commission  will  consider 
there  to  be  prima  facie  evidence  that  the 
need  for  an  accommodation  influenced  a 
decision  to  reject  an  applicant  when:  (A) 
Prior  to  selection  the  employer  elicits 
information  which  would  determine  an 
applicant’s  need  for  a  religious 
accommodation;  (B)  this  procedure  is 
not  justified  by  business  necessity;  and 
(C)  the  employer  rejects  a  qualified 
applicant  after  the  employer  has 
determined  the  applicant’s  need  for  an 
accommodation.  The  burden  is  then  on 
the  employer  to  demonstrate  that  factors 
other  than  the  need  for  an 
accommodation  were  the  reason  for 
rejecting  the  qualified  applicant,  or  that 
a  reasonable  accommodation  without 
undue  hardship  was  not  possible. 

Appendix  A  To  §  1605.2 — Background 
Information 

In  1966,  the  Commission  adopted  guidelines 
on  religious  discrimination  which  stated  that 
an  employer  had  an  obligation  to 
accommodate  the  religious  practices  of  its 
employees  or  prospective  employees  unless 
to  do  so  would  create  a  “serious 
inconvenience  to  the  conduct  of  the 
business".  29  CFR  1605.1(a)(2).  31  FR  8370 
(1966). 

In  1967  the  Commission  revised  these 
guidelines  to  state  that  an  employer  had  an 
obligation  to  reasonably  accommodate  the 
religious  practices  of  its  employees  or 
prospective  employees,  unless  the  employer 
could  prove  that  to  do  so  would  create  an 
"undue  hardship".  29  CFR  1605.1(b)(c),  32  FR 
10298. 

In  1972,  Congress  amended  Title  VII  to 
incorporate  the  obligation  to  accommodate 
expressed  in  the  Commission's  1967 
Guidelines  by  adding  section  701(j). 

In  1977,  the  United  States  Supreme  Court 
issued  its  decision  in  the  case  of  Trans  World 
Airlines,  Inc.  v.  Hardison,  432  U.S.  63  (1977). 
Hardison  was  brought  under  Section 
703(a)(1)  because  it  involved  facts  occurring 
before  the  enactment  of  Section  701(j).  The 
Court  applied  the  Commission’s  1967 
Guidelines,  but  indicated  that  the  result 
would  be  the  same  under  section  701(j).  It 
stated  that  Trans  World  Airlines  had  made 
reasonable  efforts  to  accommodate  the 
religious  needs  of  its  employee,  Hardison. 

The  Court  held  that  to  require  Trans  W'orld 
Airlines  to  make  further  attempts  at 
accommodations — by  unilaterally  violating  a 
seniority  provision  of  the  collective 
bargaining  agreement,  paying  premium  wages 
on  a  regular  basis  to  another  employee  to 
replace  Hardison,  or  creating  a  serious 
shortage  of  necessary  employees  in  another 
department  in  order  to  replace  Hardison — 
would  create  an  undue  hardship  on  the 
conduct  of  Trans  World  Airlines’  business, 


This  type  of  inquiry  would  provide  an  employer 
with  information  concerning  the  overwhelming 
majority  of  times  when  applicants  will  be  available, 
while  deferring  until  after  a  position  is  offered  the 
identification  of  those  times  when  the  usually  small 
number  of  applicants  needing  accommodation  will 
not  be  available. 
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and  would  therefore,  exceed  the  duty  to 
accommodate  Hardison. 

In  1978.  the  Commission  conducted  public 
hearings  on  religious  discrimination  in  New 
York  City,  Milwaukee,  and  Los  Angeles  in 
order  to  respond  to  the  concerns  raised  by 
Hardison.  Approximately  150  witnesses 
testified  or  submitted  written  statements.*' 
The  witnesses  included  employers, 
employees,  representatives  of  religious  and 
labor  organizations  and  representatives  of 
Federal,  State  and  local  governments. 

The  Commission  found  from  the  hearings 
that: 

(1)  There  is  widespread  confusion 
concerning  the  extent  of  accommodation 
under  the  Hardison  decision. 

(2)  The  religious  practices  of  some 
individuals  and  some  groups  of  individuals 
are  not  being  accommodated. 

(3)  Some  of  those  practices  which  are  not 
being  accommodated  are: 

— Observance  of  a  Sabbath  or  religious 
holidays; 

— Need  for  prayer  break  during  working 
hours; 

— Practice  of  following  certain  dietary 
requirements; 

— Practice  of  not  working  during  a 
mourning  period  for  a  deceased  relative; 

— Prohibition  against  medical 
examinations; 

— Prohibition  against  membership  in  labor 
and  other  organizations;  and 

— Practices  concerning  dress  and  other 
personal  grooming  habits. 

(4)  Many  of  the  employers  who  testified 
had  developed  alternative  employment 
practices  which  accomodate  the  religious 
practices  of  employees  and  prospective 
employees  and  which  meet  the  employer's 
business  needs. 

(5)  Little  evidence  was  submitted  by 
employers  which  showed  actual  attempts  to 
accommodate  religious  practices  with 
resultant  unfavorable  consequences  to  the 
employer's  business.  Employers  appeared  to 
have  substantial  anticipatory  concerns  but 
no.  or  very  little,  actual  experience  with  the 
problems  they  theorized  would  emerge  by 
providing  reasonable  accommodation  for 
religious  practices. 

Based  on  these  findings,  the  Commission  is 
revising  its  Guidelines  to  clarify  the 
obligation  imposed  by  Section  701(j)  to 
accommodate  the  religious  practices  of 
employees  and  prospective  employees. 

(FR  Doc.  79-28708  Filed  9-13-79;  8:45  am) 

BILLING  CODE  6570-06-M 

"The  transcript  of  the  Commission's  Hearings  on 
Religious  Discrimination  can  be  examined  by  the 
public  at;  The  Equal  Employment  Opportunity 
Commission.  2401  E  Street  NW.,  Washington.  D.C. 
20506. 

This  transcript  will  be  published  by  the 
Government  Printing  Office  and  available  for 
purchase  on  approximately  October  15. 1979. 
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45610  8-3-79  /  "Redeemable  preferred  stocks;”  presentation  in 

financial  statements 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

Last  Listing  September  10, 1979 


JiLSt  Released 


CODE  OF  FEDERAL  REGULATIONS 

(Revised  as  of  April  1, 1979) 


Quantity  Volume 

Price  Amount 

Title  20— Employees’  Benefits 
(Parts  400  to  499) 

$7.00  $ 

Title  20— Employees’  Benefits 
(Part  500  to  End) 

6.50 

Title  21— Pood  and  Drues 
(Parts  100  to  199) 

7.50 

Title  21— Food  and  Drugs 
(Parts  500  to  599) 

7.00 

Title  24— Housine  and  Urban  Development 
(Part  1700  to  End) 

6.00 

Total  Order  $ 

[A  Cumulative  checklist  ofCFR  issuances  for  1978  appears  in  the  first  issue 
of  the  Federal  Register  each  month  under  Title  1.  In  addition,  a  checklist 
of  current  CFR  volumes,  comprising  a  complete  CFR  set,  appears  each 
month  in  the  LSA  (List  of  CFR  Sections  Affected)] 


PLEASE  DO  NOT  DETACH 


MAIL  ORDER  FORM  To: 

Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402 


Enclosed  fiml  $ . (check  or  money  order)  or  charge  to  my  Deposit  Account  No, 

Please  send  me . copies  of: 


PLEASE  FILL  IN  MAILING  LABEL 
BELOW 


Name  _ _ 

Street  address 


City  and  State 


ZIP  Code 


FOR  USE  OF  SUPT.  DOCS. 

- Enclosed _ _ 

To  be  mailed 

- later _ 

- SubKtiption _ 

Refund _ ..... _ _ 

Postage _ 

Foreign  Handling _ _ 


FOR  PROMPT  SHIPMENT.  PLEASE  PRINT  OR  TYPE  ADDRESS  ON  LABEL  BELOW.  INCLUDING  YOUR  ZIP  CODE 


SUPERINTE.NDENT  OF  DOCU.MENTS 
U.S.  GOVERN.MENT  PRINTING  OFFICE 
WASHINGTON,  D.C.  20402 

OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PAID 
U.S.  GOVERNMENT  PRINTING  OFFICE 

375 

SPECIAL  FOURTH-CLASS  RATE 
BOOK 


Name  _ 

Street  address 


City  and  State 


ZIP  Code .. 


